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S'!NOPSIS OF DECISION

The Korea Drilling Company, Ltd. (KDC) , a Korean corporation
authorized ~o do business in the United States, proposes to
c~nduct e~loratorl drilling for oil and gas on certain Outer
C~ntinental Shelf (OCS) t=acts off the California coast pursuant
to contracts with companies possessing leases to those tracts.
In April 1986, KDC filed an application with the U.S.
Environmental Protection Agency (EPA) for an individual National
Pollutant Discharge Elimination System (NPDES) permit under the
Federal Water Pollution Control Act, as amended, 33 U.S.C §§ 1251
~ ~. The permit would allow KDC to discharge on those tracts
drilling muds, cuttings and washwater; well completion and
t~=atment fluids; and associated waste materials from its semi-
submersible exploratory drilling vessel, the QQQ ~.

KDC certified in its application to EPA that its proposed
d~scharge activity was consistant with the Federally approved
California Coastal Management Program (C~P) .On August 4, 1986,
E?~ issued the NPDES permit, to become effective on September 11,
1986, provided that KDC had obtained the concur=ence of the
C~mmission with its consistencv certification. Pursuant to
sec~ion 307(c) (3) (A) of the coastal Zone Management Act of 1972,
as amended (Act), 16 U.S.C. §§ 1451 ~ ~., the California
C=astal Commission (Commission) reviewed KDC's consistancy
cer~ification. At a hearing held November 14, 1986, the
C~mmission votad to object to the consistency certification. On
December 10, 1986, the Commission adopted findings setting forth
t~e basis for its action. The Commission summarized its
objection as follows:

[T]he Commission finds that the project as proposed would
result in safety concerns endangering marine resources in
the coastal zone and cause adverse socio-economic effects on
local workers in the coastal zone. Therefore, it does not
comply with the enforceable policy requirements of Chapter 3
of the California Coastal Act (Public Resources Code Section
30000 et seq. ) .The Commission fur-~ermore finds that
KDC's permit does not implement the national interest as
requir~ by Chapter 11 of the CCMP and Sections 302 and 303
of the [Act].

Under section 307(c) (3) (A) of the Act and 15 C.F.R. § 930.65 of
the implementing regulations, 15 C.F.R. Part 930, the State's
objection precludes EPA from issuing the NPQES permit unless, as
pr~vided at 15 C.F.R. § 930.131, the Secretary of Commerce
(Secretary) finds that the activity objected to may be Federally
approved because it is consistent with the objectives or purposes
of the Act (Ground I) or necessary in the interest of national
security (Ground II) .
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By letter dated December 12, 1986, and received December 15,
1986, in accordance with section 307(c) (3) (A) of the Act and
15 C.F.R. Part 930, Subpart H, KDC submitted to the Secretary a
notice of appeal under Ground I from the Commission's objection
to KDC's ~nsist=ncy certification. In order to satisfy Ground
I, a proposed ac~ivity must meet the requirements of 15 C.F.R.
§ 930.121.

The Secretary, upon consideration of the information submitted by
KDC, the Commission, Federal agencies and the public, made the
following findings pursuant to 15 C.F.R. § 930.121.

1. KDC's proposed activity furthers the exploration for and
development of offshore oil and gas resources and thereby
fu~hers one or more of ~~e competing national objectives or
purposes contained in section 302 or 303 of the Act.

2. The proposed activity will not cause adverse effects on the
natural resources of the c~astal zone substantial enough t~
out.Neigh its c~ntribution to the national inte~sst.

The proposed ac~ivity will not violate any requirements of
the Clean Air Act, as amended, or the Federal Water
Pollution Cont~ol Act, as amended.

4. There is no reasonable alternative available t~at would
permit t~e proposed activity to be carried out in a manner
consistent with the CCMP.

Conclusion

Having found all elements of 1S C.F.R. § 930.121 satisfied, the
Secretary concluded ~~at the proposed activity may be Federally
permitted because it is consistent with the objectives or
proposes of the Act. EPA may now make its NPDES permit for KDC
effective.



III

DECISION
-'-

Factual BackarouD,g

In April 1986, the Korea Drilling Company, Ltd. (KDC) , a Korean
c~rporation authorized to do business in the United States whose
shareholders consist of five private Korean companies and Korea's
national oil company, filed an application with the U.S.
Environmental Protection Agency (EPA) under the Federal Water
Pollution Control Act, as amended, 33 U.S.C. §§ 1251 g£ ~., f~r
an individual National Pollutant Discharge Elimination System
(NPDES) permit. Initial brief from KDC, dated March 10, 1987, at
1-3. The permit would allow KDC to discharge drilling muds,

c~t~ings and washwater; well c~mpletion and t=eatment fluids; and
cer~ain associated waste materials, in accordance with specified
effluent limitations, from its semi-submersible explorat~ry
drilling vessel, the QQQ Sun~, on certain Outer Continental Shelf
(OCS) t=acts off the California c~ast.l ~., Exhibit 17 (NPDES
P~~it No. C.~-011072) .KDC would undertake its exploratory
drilling activity pursuant t~ c~ntracts with c~mpanies possessinge
leases to the OCS t~acts. 14. at 12. Before c~nducting any
exploration activities (other than preliminary survey
activities) on a site, each such company must itself receive
approval for its Plan of Exploration (POE) for the sita from t~e
Minerals Management Service (MMS) of the Department of the
Interior (DOI) .30 C.F.R. Part 250, Subpart B.

KDC recognizes that under the California Coastal Commission
c~nsistency certification, its NPDES permit authorizes
activities only when pe~formed in accordance with the
conditions- of a valid NPDES permit held by a POE operator and
California Coastal Commission consistency certification.

The tracts ar~identified in the aDDendix to the decision.
Although the :QQ.Q. Suna's permit is an "individual" one unde!:
EPA's regulator-j program, it covers a large area off the
California coast and in this way is similar to the general
NPDES permit issued by EPA for certain leases offshore
California that expired in 1984. That permit was extended by
Region IX of EPA with regard to companies and facilities
covered under it. KDC and the QQQ Suna, however, were not
among this group and could not have been among it, as the QQQ
§yng had not yet been brought to California at the time of
issuance of the general permit. Initial brief from KDC,
at 5-6.

On August 4, 1986, EPA issued an individual NPDES permit to KDC,
to become effective on September 11, 1986, provided that KDC had
cb~ained the concurrence of the Commission with its certification
t~at its proposed activity was consistent with the California
Coastal Management Program (CCMP). .I-Q,.., Exhibit 17. KDC made
the following commitment in its consistency submission to the
Commission:

~

1

~
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KDC commits that, prior to under~aking any activities under
this permit, it will submit to the California Coastal
Commission a writ~en s~atement from the POE operator at each
affected lease site, which states that the operator has
received or will receive a valid NPDES pe~it prior to the
commencement of any drilling and discharge activities, and a
concurrence with a. consistency certification for the
operator's NPDES permit from the California Coastal
Commission where required by the federal Coastal Zone
Management Act. No activities shall be conducted unless
authorized by and conducted in accordance with the operator's
NPDES permit and state consistency certification.

Commission Findings on Consistency Certification, adopted on
December 10, 1986 (hereinafter Consistency Objection) .

At a hearing held November 14, 1986, the Commission voted to
object to KDC's consistency cer":.ification. On Dece!nber 10, 1986~
the Commission adopted findings setting forth tbe basis for i~s
ac~ion. The Commission summarized its objec":.ion as follows:

[T]he Commission finds that t~e project as proposed would
result in safety concerns endangering marine rssources in t~e
c~astal zone and cause adverse socio-ec~nomic effects on local
workers in t~e coastal zone. Therefore, it does not comply
with the enforceable policy requirements of Chapter 3 of the
California Coastal Act (Public Resources Code Section 30000 et
seq.) .The Commission furthermore finds that KDC's permit
does not implement the national interest as required by
Chapter 11 of the CCMP and Sections 302 and 303 of the [Act].

J:,g.

Under section 307(c) (3) (A) of the Coastal Zone Management Act of
1972, as amended (Act) , 16 U.S.C. §§ 1451 ~ ~., and 15 C.F.R.
§ 930.65 of the Depar-~ent of Commerce's (Department's)
implementinq--regulations, 15 C.F.R. Part 930, the Commission's
objection to KDC's activity on the ground that it is inconsistent
with the CCMP precludes EPA from issuing the NPDES permit
unless, as provided at 15 C.F.R. § 930.131, the Secretary
determines that the activity is "consistent with the objectives
or purposes of the Act, ~r is necessary in the interest of
national security."

A:Q;oeal to the Secretarv of Commerce

By letter dated December 12, 1986, and received December 15,
1986, KDC submitted a notice of appeal under section 307(c) (3) (A)
of the Act and 15 C.F.R. § 930.125. Under cover letter dated
March 10, 1987, KDC submitted a brief and supporting data and
information: under cover letter dated July 14, 1987, the
Commission submitted a response. Under cover letters dated
August 30 and September 3, 1987, respectively, KDC and the
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Commission submitted final reply briefs.
requested or held.

No public hearing was

The Depart~ent published notice of the appeal in the Federal
Recrister on January 14, 1987. After the appeal was perfected by
receipt of KDC's submission dated March 10, 1987, the Depar~~ent
solicited comments on issues raised by the appeal in the Federal
Recrister on April 8, 1987, and five newspapers published in the
area likely to be affected by the proposed activity.2 Comments
were received from ARCO oil and Gas Company, Chevron U.S.A. Inc.
(Chevron) , Exxon Company, U.S.A. (Exxon) , and Sun Exploration and
Production Company. The Department also solicited and received
comments from the Depart~ents of Energy, Navy, State and
Treasury; the Fish and Wildlife Service and MMS of DOI; the U.S.
Army Corps of Engineers; the U.S. Coast Guard; EPA; ~~e Federal
Energy Regulatory Commission; the U.S. International Trade
Commission; the Office of the U.S. Trade Representative; and the
International Trade Administration and National Marine Fisheries
Service of this DeDart~ent. All documents submitted by the
car~ies and comments submit~ed by non-parties during the course
-.of this aDDeal are included in ~~e administrat~ve record of theappeal.3 --

In this appeal, consistent with prior consistency appeals, I have
not considered whether the State coastal management agency was
correct in its dete~ination that the proposed activity was
inconsistent with the State coastal management program.4
Rather, I have examined the State's objection only for the
purpose of determining whether it was properly lodged, i.e.,
whether it complied with t~e requirements of the Act and its

2 Five Cities Times P~ess Recorde~: May 29, June 3 and 5, 1987;
Lana Beach Press Telearam: June 1, 2 and 3, 1987; Orange
Countv Reaister: May 28, 29 and 30, 1987; Santa Barbara News
Press: May 29, 30 and 31, 1987; and Ventura Countv Star Free
Press: Hay 28, 29 and 30, 1987.

3 Althougn all materials received have been included in the
record, I have conside~ed them only as they are relevant to
the statutory and regula:to.q-grounds for deciding consistency
appeals (and to compliance with the regulations governing the
conduct of such appeals) .

4 Although past consistency appeal decisions have been limited
to consideration of the statutory and regulatory grounds for
an override, there is some authority for a review of the
correctness of the State's objection. ~ Exxon v. Fischer,
807 F.2d 842 (9th Cir. 1987} .
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implementing regulations.5 I conclude that the State's
objection was properly lodged.

I find that this appeal is properly before me for consideration
and that the parties have complied with the Depart~ent's
regulations governing the conduct of the appeal, Subparts D and H
of lS C.F.R. Part 930.

Threshold Issue

In the submissions filed during this appeal, the C~mmission
raised the issue of whether the activity considered on appeal
must be the same activity it reviewed for consistency. The
Commission argues that, because KDC in its appeal offers what the
Commission views as commit~ents6 as to training programs, the use
of Americans in supervisory positions, the use of English as the
working language on board ship, the potential use of domestic
support se~~ices, and other aspects of its operations that it did
not make t~ the Commission during the C~mmission's re~Tiew of
KDC's consistency certification, the activity before me on appeal
is not the same activity reviewed by the Comm~ssion. The
Commission t~en asserts that if I consider the ac~ivity on appeal
with commit~ents different from those made to the Commission by
KDC during its consistency review, the Commission will have
effectively been denied its opportunity to revie~y for consistency
the "new" activity. The Commission further argues that since
the new commitments that KDC made in its appeal were not
contained in KDC's consistency certification, they are not
binding on KDC. Initial brief from the Commission, dated July
14, 1987, at 7-8.

Even assuming arauendo that KDC has made new commitments, the
Commission's argument is without merit. The sole effect of

5 15 C.F.R. § 930.64 requires the State to notify ~~e applicant
and the Federal agency of its objection within six months of
commencement of its review of the proposed activity. That
section also requires the State, in its objection, to desc=ibe
how the proposed activity is inconsistent with specific
elemen~of its management program and to desc=ibe alternative
measures, if any exist, which, if adopted, would permit the
proposed activity to be conducted in a manner consistent with
its manage~ proqra~. The regulations further require the
State to inform the applicant of his right to appeal ~~e
State's objection to the Secretary for a dete~ination that
the proposed activity may be permitted because it is
consistent with the objectives or purposes of the Act or
necessary in the national interest.

6 KDC states that it has neither changed the desc~iption of the
activity that it proposed to the Commission nor made any
commitments to the Secretary that it did not make to the
Commission. Final brief from KDC, dated September 4, 1987,
at 7.
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sustaining an appeal is to authorize the Fsderal agency from whom
the license or permit in question is sought to issue the license
or permit not-Nithstanding the State's consistency objection. The
activity that the agency is authorized to license or permit is
the one that the State coastal management agency rsviewed for
consistsncy (including any commitments made by the appellant to
the State agency) , as modified by any commitments made by the
appellant during the course of the appeal. This decision
describes the activity that the Federal agency may license or
permit. That agency is not authorized to license or permit any
o~her activity. Of course, the agency may impose more
restrictive or protective conditions as it sees fit.

The fact that the Commission did not consider what it views as
KDC's new commitments when reviewing KDC's consistency
certification is simply not relevant. The issue on appeal --
whether a statutory ground (as further delineated by implementing
regulations) for an override of the Commission's objection is
satisfied --was not the issue before the Commission during its
c=nsistency review. If the Commission believes a commitment made
by KDC is inadequate, the Commission has ample opportunity to
~espond and offer evidence during the course of the appeal.
Thus, as long as the Commission has the opportuni~y to address
~~e merits of all commitments made during the appeal, whether the
commitments were originally made to it or not, and I consider its
views, its interests will not have been prejudiced.

My determination is further buttressed by section 307(c) (3) (A) of
~~e Act and 15 C.F.R. § 930.132. Those provisions authorize me
t~ consider on my own volition, either before or after
completion of State agency review, whether an activity satisfies
the statutory grounds for an override. In such a case, the
parties' interests are protected by their being given an
opportunity to brief the issues as part of my review process.

In the present instance, EPA issued KDC a permit to discharge
from the QQQ ~ specified materials in accordance with
specified effluent limitations. The effectiveness of the permit
was conditioned only on KDC's procurement of the concurrence of
the Commission with its consistency certification. Accordingly,
the activity that I am considering here on appeal consists of the
discharges by KDC from the ~ ~ allowed under the EPA permit,
the commitment quoted in the Factual Background section of this
decision, and KDC's statements during the course of the appeal,
which I view as commitments, as to the use of English as the
working language on board the ~ Sung and its following the
t=aining, staffing and safety program developed with its
consultants.

Grounds for Sustainina an ADDeal

Sec~ion 307(c) (3) (A) of the Act provides that a Federal license
or pe=mit for an activity affecting land or water uses in the
c~astal zone may not be granted until either the State concurs
Ylith the applicant's certification that such activity is
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Element On~: The Activity Furthers One or More of the Competing
National Objectives or Purposes Contained in
Section 302 or 303 of the Act

Sections 302 and 303 of the Act identify a number of objectives
or purposes, which can be stated as follows:

1. To preserve, protect and, where possible, restore or
enhance the resources of the coastal zone (sections
3 02 ( a) , ( b ) , ( c ) , ( d ) , ( e) , ( f) , ( g) and ( i) and
303(1)) ;

2. To develop ~~e resources of the coastal zone (sections
3 a 2 ( a) , ( b ) and ( i) and 3 a 3 ( 1) ; and

3. To encourage and help the States to exercise their
full authority over the lands and waters in the c~astal
zone, giving consideration to the need to protect as
well as develop coastal resources, in recognition by t~e
Congress that State action is the key to more effective
protection and use of the resources of the c~astal zone
(sections 302(h) and (i) and 303(2)) .

In addition, the Act also recognizes a national objective in
achieving a greater degree of energy self-sufficiency, which
objective would be advanced through the provision of financial
assistance to States and localities (section 302(j» .

~arlier consistency appeal decisions have stated that
exploration, development and production activities and
c~nsideration of their effects on land and water uses of the
c~astal zone are included among the objectives and purposes of
the Act. Further, because Congress has broadly defined the
national interest in coastal zone manaaement to include both
protection and development of coastal resources, as stated in
earlier decisions, this element will "normally" be found to be
satisfied on appeal. Decision and Findings in the Consistency
Appeal of Gulf oil Corporation before the Secretary of Commerce
(December 23, 1985) (hereinafter Gulf Decision) , at 4; Findings
and Decision in the Matter of the Appeal by Exxon C~mpany, U.S.A.
to the consistency Objection by ~~e California Coastal Commission
~~ Exxon's Proposed Development of the Santa Ynez Unit by Means
of Development option A (February 18, 1984) (hereinafter Exxon
Santa Ynez Decision) , at 6-8.

KDC argues that its provision of contractual drilling services
t~ companies desiring to explore for oil and gas resources in an
area of the OCS off the California coast would further the
exploration for and development of such resources (initial brief
from KDC, at 12) , activities included among the objectives of the
Act, as noted above. The Commission, however, takes issue with
KDC's contention that the availability on the California OCS of
the QQQ §yng would further the exploration for and development of
such resources. Initial brief from the Commission, at 18-19, 25.
The Commission alleges that there are drillships "'stacked' and
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waiting for wor1<" on the California OCS. Initial brief from the
Commission, at 18; final brief from the Commission, dated
September 3, 1987, at 7. The Commission therefore asserts that
"adequate'! competition alrsady exists on the Califor:1ia OCS. 1,9:..
at 10. The Commission further asserts that KDC's proposed
operation may ac'tually reduce competition, in that "if wage and
other monetary factors, or subsidies or tax savings, affect the
Doo Sung's operating costs, it may ultimately drive away other
operators and the pricing incentive provided by the competition."
~. at 7. The Commission supports this assertion with evidence
in the form of citations to ~~e Wall Street Journal and Newsweek

--
stating that Korean blue-collar workers are paid on average much
less than Unitad Statas workers. ~.

KDC responds to the Commission's argument that "adequate"
c~mpetition already exists on the California OCS by explaining
that the increased c~mDetition for drilling work occasioned by
the availability of tbe QQQ ~ could reduce the price of
drilling, with t~e result tha~ c~mpanies that othe~Nise would not
c~nduct exploration activities might then find it in their ';
ec~nomic intsrest t~ do so. Final brief fr~m KDC, at 10. ,

I am persuaded by KDC's argument. Obtaining an NPDES pe~it
enables KDC to c~mpete for drilling work on certain t=acts in the
California OCS. A basic tenet of our economic system is that
more competition is better because it tends to result in lower
prices. The entry of another competitor into the market helps
keep all c~mpetitors sharp. It is not necessary for KDC to
establish that it will be able to operate at a lower c~st than
"domestic" drilling vessels. As r-n-!S stated:

The KDC project will contribute significantly to the
national interest goals of national energy surficiency and
development of the oil and gas resources of the OCS while
protecting the natural resources of the coastal zone. In
addition to the exemplary safety record cited above, having
this rig available for use on the OCS will allow industry to
have access to a number of competitively priced drilling
rigs, providing economic incentive for industry to explore
for hydrocarbons during a time of depressed market
conditions. It is cl~arly in the national interest to have
as great a variety of safe, modern, reasonably priced
drilling rigs, including the Doo Sung, available for
industry's use in deve-lGpin~{Zal-ifornia's OCS oil and gas
reserves.

Letter from William D. Bettenberg, Director, Minerals
Management Service, to Anthony J. Calio, Administrator,
NOAA, dated July 17, 1987, at 3.

Similarly, the Department of State commented:

By limiting competition in the market for drilling services,
this action by the CCC could increase the cost of production
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of offshore oil and thus conflict with our policy of
encou~aging the economic de'Jelopment of indigenous energy
resources. As a result of the decline in oil prices, U.S.
oil companies have had to slash their budgets for
exploration and development. It is therefore particularly
imDortant to avoid actions that would increase production
costs and stand in the path of increased production.

Letter from Alan P. Larson, Deputy Assistant Secretary for
International Energy and Resources Policy, U.S. Department
of State, to Anthony J. Calio, Administ=ator, NOAA, dated
July 2, 1987, at 1.

ARCO oil and Gas Company stated:

In allowing the Commission's decision to stand, an adverse
precedent would be established that would be det:::imental to
the oil indust=y's in~erest in awarding cont=acts t~ the
most competitive bidder. As ARCO has recently experienced,'
the number of compe~itively priced drilling vessels in
offshore California waters has dramatically reduced the cost
of exploration. This cost reduction has given ARCO the
opportunity to proceed with exploratory projec~s, offshore
California, that may not have been drilled otherNise.

Letter from Paul B. Norgaard, Vice President, ARCO oil and
Gas Company, to Secretary Baldrige, dated April 27, 1987.

Similarly, Exxon proffered its c~nviction that "c~mpetitive
bidding is the best approach to ensure that critical energy
supplies will be made available to u.s. industry and consumers in
a cost effective manner." Letter from Thomas M. Morneau,
C~unsel, Exploration Department, Offshore/Alaska Division, Exxon,
to Daniel w. McGovern, General Counsel, NOAA, dat;d April 29,
1987, at 2.

The Commission alleges that possible Korean monetary,
subsidization or taxation factors might unfairly reduce the QQQ
§yng's operating costs and thus lessen competition on the
California OCS in the long run. Initial brief f=om the
Commission at 11, 14; final brief from the Commission, at 7.
While foreign c-ompetition, like any competition, al,...;ays p-resents
the possibility of being unfair, the presence of a specter is not
sufficient reason to disallow the competition. If unfair
competition takes place, remedies exist in othe~ forums by which
it can be redressed.

Based on the above analysis, I find that the availability of the
Coo Suna on the OCS offshore California would increase---
competition for drilling work there and thus fu~her the
exploration for and development of offshore oil and gas
resources. Accordingly, I find that KDC's proposed activity
satisfies Element One of Ground I.
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Element Two: When Perfo~ed Separately or wnen Its Cumulative
Effects Are C~nsidered, the Ac~ivity will Not
Cause Adverse Effects on the Natural Resources of
the C~astal Zone Substantial Enough to Outweigh
Its Contribution to the National Interest

Element Two of 15 C.F.R. § 930.121 requires that I identify:
(1) the adverse effects of the activity objected to on the
natural resources of the coastal zone, ignoring other activities
affecting the coastal zone~ and (2) the cumulative adverse
effects of the activity objected to, i.e., the adverse effects
from the conduct of the activity in combination with other
activities affecting the coastal zone. Element Two then
requires me to identify t~e contribution of t~e activity to t~e
national interest. Finally, it requires me to determine whether
the adverse effects are substantial enough to out.Neigh the
contribution of the activit.v to the national interest...

Adverse effects on the nat~ral resources of the coastal zone can
arise from the routine c~nduct of an activity either by itself or
in combination with other activities affecting t~e coastal zone. ~
Adverse effects can also arise from an unplanned event, i.e.,
improper conduct of an activity or an accident, once again ei~her
by itself or in c~mbination with other activities.

A. Adverse Effects from Routine Conduct

The Commission in its consistency objection, which is part of the
record in this appeal, maintains that routine discharges within
NPDES permit limits have adverse effects on the natural
resources of the California coastal zone, the severity of which
varies with such factors as site and season. Consistency
Objection, at 4. The Commission also eSDOUSeS that view in its
findings regarding EPA's draft general NPDES permit (February 4,
1985) .Initial brief from the Commission, Exhibit 10. The
Commission believes, however, that because of the supplemental
language KDC included in its consistency submission (§gg pp. 1-2
of this decis-ion) , the Commission's need for timely specific
information will be met. Consistency Objection, at 6.

EPA, the grantor of KDC's conditional NPDES permit, commented
that it did "not believe that [KDC's] proposed ac~ivity will,
either separately or when its cumulative effects are considered,
cause adv~rse effects on the natural resources of the coastal
zone." Letter from Jennifer Joy Wilson, Assistant Administrator
for External Affairs, EPA, to Anthony J. Calio, Administrator,
NOAA, dated June 26, 1987, at 2. EPA reached its conclusion by
applying the standard that it is required to use to determine
whether to issue an NPDES permit for discharge into OCS waters,
i.e., whether the proposed activity is expected to result in
"unreasonable degradation of the marine environment." IQ.

MMS similarly commented with regard to both separate and
cumulative effects on the natural resources of the coastal zone
that "[c]once'!:ns regarding the environmental effec":.s of discharge
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authorized under EPA's NP!JES permit are unwarranted." Letter
from William D. Bettenberg, Director, MMS, to Anthony J. Calio,
Administ=ator, NOAA, dated July 17, 1987, at 3. MMS quoted the
National ~ademy of Sciences as having concluded:

The panel's review of existing information on the fates and
effects of drilling fluids and cuttings on the OCS shows
that the effects of individual discharges are quite limited
in extent and are confined mainly to the benthic
environment. These results suggest that the environmental
risks of exploratory drilling discharges to most ocs
communities are small.

.lQ..

The Fish and wildlife Ser~ice, on the other hand, stated:

The proposed drilling by [KDC] is not a single operation but
an extensive plan to drill over several oil fields and
prospects off the southern California coast. Since the
SerJice does not have detailed information on when or where
[KDC] will drill during the S-year option covered in this
pe~it action, the Service is unable to determine whether
unreasonable degradation of the marine environment off the
southern California coast will occur.

Letter from Frank Dunkle, Director, Fish and wildlife
Service, to Anthony J. Calio, Administrator, NOAA, dated
August 24, 1987, at 1-2.

To summarize, EPA and MMS believe that KDC's proposed discharge
activity, both when perfo~ed separately and when its cumulative
effects are considered, will not cause substantial adverse
effects on the natural resources of the coastal zone. The
Commission and the Fish and Wildlife Service believe that whether
routine operations will cause substantial adverse effects depends
on such factors as site and season. Such detailed information
will be provided in the POE submitted by each company hiring KDC
to provide exploratory drilling services. ~ 30 C.F.R.
Part 250, Subpart B. I therefore find, given that exploratory
drilling by the QQQ Sung (or, for that matter, any other drilling
vessel) at a site can o~y take place if the Commission concurs
wi~~ the consistency certification for the POE covering that site
(or the Secretary overrides the Commission's objection) and MMS
approves the POE, that the routine conduct of KDC's proposed
ac~ivity (i.e., discharges within the NPDES permit limits) ,
either by itself or in combination with other activities
affecting the coastal zone, will not have substantial adverse
effects on the natural resources of the coastal zone.



12

B. Adverse Ef=ects from UnDlanned Events

The Commiss-ion argues in t~is appeal that the operation of the
QQQ Suna would present an unacceptable risk of ha~ to marine
resources because its crew would be made up in pa~ of workers
with potentially inadequate proficiency in English and
familiarity wit~ safety procedures, and correspondingly limited
ability to handle emergencies.8 Initial brief from the
Commission, at 26-31.

KDC addresses the Commission's concern about safety by, inter
~f providing information about its training and staffing
procedures. In August 1982, apparently before the construction
of the QQQ Suna was c~mpleted, KDC entered into a still-ongoing
Technical Operations Assistance Agreement with Western Services
International for technical services intended to ensure the safe
operation of the Qg..Q Suna. These se:rvices include "personnel,
organization, safety, and t~aining." Initial brief from KDC, at
3 and 28. Western Services International is a c~nsulting arm of
Western Oceanic, Inc., a c~mpany providing offshore drilling
services worldwide and presently operating sixteen mobile
of=shore drilling units (four semi-submersibles and twelve
jack-ups) .rg. at 3. (Hereinafter Western Services
International and Western Oceanic, Inc. will be collectively
referred to as "Western.") Western and KDC have developed a

On February 29, 1984, KDC received certification from the u.s.
Coast Guard, the agency statutorily authorized to make such
determinations, that the QQQ §yng qualified for an exception
to the general rule that structures engaged in OCS activities
must be crewed by citizens of the united States or resident
aliens. Initial brief from KDC, Exhibit 5.

8

Federal law requires, with certain exceptions, that "any
vessel, rig, platform, or other vehicle or structure" engaged
in OCS activities be crewed by citizens of the United States
or resident aliens. 43 U.S.C. § 1356; 33 C.F.R. Part 141.
One exception is provided in 33 C.F.R. § 141.5(b) (3) , which
states that the restrictions on employment do not apply to
personnel on any:

[u]nit over 50 percent of which is owned by one or more
citizens of a foreign nation or with respect to which
one or more citizens of a foreign nation have the right
effectively to control, except to the extent and to the
degree that the President determines that the government
of such foreign nation or any of its political
subdivisions has implemented, by statute, regulation,
policy, or practice, a national manning requirement for
equipment engaged in the exploration, development, or
production of oil or gas in its offshore areas.

KDC has stated that English will be the working language on
board. Jg., Exhibit 26, at 4.
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program under which WestE~rn personnel initially fill all
super'J'isory and other ke~r positions, with Korsan personnel
gradually phased in as they gain experience under the di:::ection
of the Western personnel" I.9.. at 28-29.

KDC elaborates:

Consistent with this t)rogram, during its first contract
operations for Exxon j.n 1984, the .QQ.Q ~ng: crew was composed
of 84% Western personnel and 16% Korean ~ersonnel. All
supervisory and other key positions were staffed with Western
personnel. During the~ 1985 drilling operations, the
involvement of Korean personnel was increased because the
Koreans had gained ade~quate experience to undertake
additional responsibiJ.ities. The resultant crefll composition
was approximately 57% u.s. and 43% Korean. For the next
drilling cont=act, the~ crew composition will be similar.
Exhibit 29 shows how t:he key onboard positions will be
filled. All the supe!~isory and key positions will be held
by Western. Any chanc:res in the crew composition must be
mutually agreed upon t)y Western and KDC after Western
determines that the Korean personnel have been adequately
trained and have suffi.cient experience to OCC".lpy the
position. (See DeclaI"ation of James Sisk, Exhibit 29 (sic:
should be 26)) .

.19.. at 29.

KDC further states that its personnel are subject to the same
t::-aining, both formal ancl on board, and experience requirements
as Western personnel (j.g.) ; KDC includes as an exhibit to one of
its briefs j.n this appeal, a copy of an arti<:le outlining
Western's st:andard progra.m for training and advancement of rig
operations personnel. IQl. , Exhibit 30. KD<: states that" [a] 11
Western and KDC personnel. have received some variation of this
program, depending on prior experience, edu(:ation, and aptitude."
1.9:. at 29.

KDC also states that the QQQ ~ has met all u.s. design and
equipment st:andards. Ini.tial brief from KDC, at 26-28. KDC has
provided copies of its ce~rtificates of compliance for inclusion
in the administrative rec:ord. I.9:., Exhibit 28.

KDC further notes that, \Jlsing joint American-Korean crews, the
~ Sung ha~i already dril.led five exploratory wells in OCS waters
of the United States, fot.:lr under contract to Exxon and one under
contract to Gulf Explorat~ion and Development Corporation, which
subsequently became part of Chevron. .x.g. at 30. Both Chevron
and Exxon lauded the safe~ty of KDC's drilling operations in their
letters regarding this appeal. Letter from Clair Ghylim, General
Manager, Land Department, Western Region, Chevron, to Daniel w.
McGovern, General Counsel., NOAA, dated May 4, 1987: letter from
Thomas M. Morneau, Counse~l, Exploration Department,
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Offshore/Alaska Division, Exxon, to Daniel w. McGovern, Gener~l
C~unsel, NOAA, dated April 29, 1987, at 1. Exxon made the
following c~mment with respect to the two wells drilled for i~ by
KDC in the- Navarin Basin, offshore Alaska: "[I]t is Exxon's
opinion that the environmentally sensiti~,e and operationally safe
manner in which these drilling operations were conducted were a
significant factor in the MMS's decision to award Exxon the MMS's
Safety Award for Excellence for the period July -December,
1985.'r 1.9,. Exxon was given this award for undergoing over one
hundred inspections without a single incident of noncompliance.
rg., Attachment 3, Safety Award for Excellence, Alaska OCS
Region. KDC stat=s that many of these inspections were of the
QQQ ~, which operated at that time with a crew composed of 57%
.;mericans and 43% Koreans. Initial brief f=om KDC, at 30.

The Commission rebuts KDC's arguments regarding safety by, in~a~
~, noting that the award received by Ex:{on should not be gi'len
undue weight bec~use, first, it covers only a limited period cf
c~eration by KDC and, second, KDC's policy is to phase in ne~v
~=ainees, not maximize the use of eXDeriencsd workers. Finalbrief from the Commission, at 12. -

T~e Commission also points out that, by KDC's own admission
(initial brief from KDC, Exhibit 22) ,9 KDC workers in the pas~
have had to be dismissed because of language problems. Init~a:
brief from the Commission, at 30. The Commission further assa=~s
t~at KDC's policy of work shifts of four weeks in duration
followed by four weeks off is "not at all conducive" to the
at~ainment or maintenance of the significant level of English
proficiency needed to ensure the safety of OCS operations.
Initial brief from the Commission, at 30-31. Finally, the
C~mmission, as support for its broad assertion that
"non-domestic" OCS activities increase safety risks, quotes a
statement of DOI included in a brief submitted by KDC in this
appeal that the spill rates of foreign tankers are higher than
t~ose of u.s. tankers. Initial brief from the Commission, at 29.

Both KDC and the Commission seem frequently to lose sight of t~e
fact that tae activity objected to is not exploratory drilling
but rather the discharges from the QQQ Sung enumerated in KDC I s
NPDES permit- The NPDES permit does not itself allow explorat:Jry
drilling to take place. MMS approval of a POE covering a gi.,en
site allows drilling to take place on it. In deciding whethe~ to
approve a POE, ~ is required to consider eventualities such as
oil spills. In order to determine the risk of an unplanned e.,~nt
such as an oil spill occurring and causing substantial adverse
effects, an in-depth analysis of the specific site, exploration
activities, well locations and timetable proposed must be
performed. MMS regulations accordingly require the provision of

9 KDC eXDlained in its final brief that the incident in
question occurred at the beginning of the initial operation
of the :QQQ Sung and involved only one "low level" worker.
Final brief from KDC, at la.
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a great amount of detailed information regarjing such matte=s.
~ 30 C.F.R. Pa~ 250. Thus, as I limited my consideration of
adve=se effects f=om routine oDerations to t~ose that would be
caused by d.ischar,;es within the limits established in KDC's NPDES
permit, I limit my consideration of adverse effects f=om
unplanned even~s to the risk of discharges occurring in excess of
t~e NPDES permit limits.

The record of this appeal demonst=ates that the risk of such an
unplanned event occurring with respect to the QQQ ~ and
causing substantial adverse effects on ~~e natural resources of
t~e coastal zone, either by itself or in combination with ot~er
ac~ivities affec~ing the coastal zone, is insignificant. The QQQ
~ has met all u.s. design and equipment s~andards. The QQQ
gyng has an exemplary safety record, and KDC has developed with
i~s consultants and is committed to follow a training, staffing,
and safety program designed to ensure the maintenance of t~is
~=cord and adherence to all statutory and regulatorj requireme~ts
i~posed upon it. In addition, t~e requi~ement in KDC's NPDES
pe~it of self-monit~ring of discharges (ini~ial brief f~om KDC,
E:{hibit 17) fur~~er reduces the risk of discharges occurring in
excess of the pe~it limits.

~he evidence presented by the Commission that foreign tankers
have higher spill rates than u.s. tankers is not relevant t~
detarmining the risk of discharges occurring in excess of KDC's
NPDES permit limits. While the dismissal incident on the QQQ
~ noted by the Commission relates to language difficulties and
is therefore relevant to dete~ining whether the risk of
discharges in excess of the NPCES pe~it limits is higher wit~
resuect to t~e Coo Suna than for an American-crewed vessel, it
was-an isolated~cIde;t occurring at the beginning of the
vessel's first operation and not since repeated, although the
pe~centage of Korean workers comprising the crew has greatly
inc=eased. The incident therefore has insignificant, if any,
probative value. The Commission's assertion regarding the
effect of a four-week work-shift policy is not supported by
e'llidence, an~~ more important, even if true, would not be
s~fficient to establish that KCC's Korean workers suffer from
language de~iciencies increasing the risk of discharges in excess
of the NPCES permit limits. As for KDC's program to phase in nerd
t=ainees, such an advancement plan is hardly unusual, but rat~e~
t~e norm for U.S. companies (final brief from KDC, at 18) , and
t~e Commission has provided no evidence that KDC prematurely
p=omotes its people to the detriment of safety.

Based on the above analysis, I find that the risk of discharges
by the ~ ~ in excess of KDC's NPDES permit limits occurring
and causing substantial adverse effects on the natural resources
of the coastal zone, either by themselves or in combination wit~
o~her activities affecting the coastal zone, is insignificant.
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c. National Interest

KDC asserts that its proposed activity would benefit the national
interest in-at least the following ways: 1) It would inc=ease
competitio~ among drilling cont=actors on the California OCS.
Initial brief f=om KDC, at 17. 2) It would have "beneficial
socio-economic effects." .:I:.9.. at 18. 3) It would "benefit the
national interest because [it is] consistent with this country's
international t=ade policies which encourage free and open trade
of goods and services between the United States and foreign
countries." Final brief from KDC, at 8.

The national interests to be balanced in Element Two are limited
to those recognized in or defined by the objectives or purposes
of the Act. In other words, while a proposed activity may
further (or impede) a national interest beyond the scope of the
national interests recognized in or defined by the objectives or
purposes of the Act, such a national interest may not be
considered in the balancing.

(i) ~ncr~ased ComDetitiQn Amona Drillina Contractors on the
California OCS Furtherina the ExDloration for and DeveloDment o
Offshore oil and Gas Resources

I have already concluded in the analysis of Element One that the
availability of the QQQ Sung on the California OCS would increase
c~mpetition among drilling contractors there and in so doing
further the exploration for and development of offshore oil and
gas resources. Thus, the availability of the QQQ Sunq is in the
national interest in that respect.

ii Economic Effects

As stated above, KDC argues that its proposed activity would have
"beneficial socio-economic effects," particularly with respect to
local offshore service industries. It explains that OCS
exploratory drilling activities are highly dependent on services
f~om nearby onshore areas and use large amounts of local
products. In-i tial brief from KDC, at 18. The Commiss ion
counters that any such benefits would result from the fact that
anyone is conducting drilling activity, not from the fact that
KDC is conductinq it. The Commission further argues that KDC's
proposed activity would actually have adverse socio-economic
effects, in that Koreans would be filling positions that would
otherwise be filled by Americans. The Commission also points out
that there is no guarantee that KDC would use local goods and
services. Initial brief from the Commission, at 20-24.

The national interest in improving the economic condition of the
coastal zone is arguably within the scope of the objectives or



purposes of t~e Act.10 It is impossible at this time, howe~/er,
t~ determine t~e net economic effect on the coastal zone from
KDC's proposed activity. If the availability of the QQQ ~ on
the California OCS ultimately causes exploratory drilling t~
occur tha~otherNise would not have taken place, the imcact will
be positive. On the other hand, if the availability of-the QQQ
~ ultimately means that drilling that otherwise would have
been performed by an American-owned and -crewed vessel is
performed by t~e QQQ Sung, the impact will be negative. (Even
with an American-owned and -crewed vessel, however, there is no
guarantee that local goods and services will be used.)

The United States Trade Representative supports t~e Commission's
position in so far as he commented that "allowing foreign
comcetition in the United States would indeed tend to have an
effect on local [coastal zone] workers [of having fewer
opportunities to compete for local jobs given the existing
depression of the offshore oil industry] " Letter from
Clavton Yeutter, United States Trade ReDresentative, to AnthonvJ. calio, Administrator, NOAA, dated June 2, 1987. -

The Trade Representative, however, continued:

[Nonetheless,] I do not believe that such competition should
be excluded for this reason alone. Our own industry is als~
seeking to bid on overseas offshore drilling work, and if
this principle were to be applied elsewhere, we would be
unable to compete for these opportunities. Foreign
competition, if it is fair and meets all environmental and
safety standards, should be allowed if we expect reciprocal
treatment f=om other countries where our own industries seek
to compete.

rg.

The Trade Representative, in other words, agrees with KDC's
assertion that not allowing it to engage in its proposed activity
could result in retaliation by Korea and/or other countries,
jeopardizinq-the ability of American-owned or -crewed vessels to
provide drilling services overseas. While in the next section I
conclude that the broad national interest in encouraging free-
trade policie$ is beyond the scope of the national interests
recognized in or defined by the objectives or purposes of the
Act, to the extent that not allowing KDC to operate on the
California OCS might result in American-owned or -crewed vessels
being denied the opportunity to compete overseas, there could be
negative economic effects on the coastal zone that I should
consider.

10 The modifier "socio-" is unnecessary and confusing, as the
issue here is employment of coastal zone workers and use of
coastal zone products.

~~

III
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The Commission views these concerns as speculative and over-
s~ated, arguing that, since only one drilling vessel is at issue
in this app~al, it is very unlikely that significant retaliation
would occur. Initial brief from Commission, at 14-16.

Federal agencies with great expertise in the area disagree. I am
persuaded by them. For example, as indicated earlier, the United
States Trade Representative is very concerned. The International
T=ade Administration similarly commented:

Were we to go along with California's insistence on a u.s.
vessel, it could have negative trade consequences. The U.S.
offshore drilling industry is among the largest and most
sophisticated in the world. It enjoys access in areas
ranging from the North Sea through Middle East to Southeast
Asia. Applying what amounts to a "Buy America" provision
could result in foreign nations retaliating against the U.S.
offshore drilling industry. Given the large number of U.S.
drilling vessels, we could stand to lose more. Such an
ac~ion would also run counter to our effor~s under the
General Agreements on Tariffs and Trade [GATT] to obtain,non-a~scr~m~natory access to fore~gn marke~s.

Memorandum from Paul Freedenburg, Assistant Secretary for
Trade Administration, to Anthony J. Calio, Administrator,
NOAA, dated July 17, 1987, at 7.

The U.S. Department of State commented:

The action by the CCC could also undermine our efforts to
discourage other governments from discrimination against u.s.
suppliers of oilfield equipment and services. The measure
would place the United States in the awkward position of
flouting the type of principles, such as national treatment
and non-discrimination, we are currently negotiating with
other countries in the GATT Uruguay Round, in attempting to
achieve international agreement on expanding GATT rules to
cover trade in services. A perceived u.s. disregard for our
own proposed principles could, among other things, jeopardize
important U.S. negotiating objectives in the Uruguay Round,
and conflict with our vigorous efforts to persuade other
countries, including South Korea, to provide market access to
U.S. service companies. Recently, South Korea improved access
to the Korean market for u-;-g-; -insurance companies in response
to these efforts. Exclusion of Korean vessels from
participating in offshore drilling on the grounds of the
availability of domestic vessels and crews would jeopardize
the advantages for American firms we have won, and hope to
increase.

Letter from Alan P. Larson, Deputy Assistant Secretary for
International Energy and Resources Policy, U.S. Department of
State, to Anthony J. Calio, Administrator, NOAA, dated July 2,
1987, at 1-2.
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In conclusion, I find the net economic effect on the coastal zone
f=om KDC's proposed activity to be indeterminate. Indetarminacv

..,however, ~s-not the same as a net value of zero. I therefore
must consider both possible cases in the balancing below. If the
net economic effect on the coastal zone is positive, it will
simply add to the contribution to the national interest found
earlier from the increase in competition among drilling
contractors on the California OCS. If the net economic effect is
negative, it will only be minor in degree because at issue is
only the employment by one drilling contractor (owning one
drilling vessel) of some foreign workers, and any concomitant
reduction in the use of coastal zone goods and services.ll

(iii) Consistenc'J' with u.s. International Trade Policies

KDC argues that allowing it is to engage in its proposed activi~y
\.;ould "benefit the national interest because [it is] consistent
\.;it~ this country's international trade polices which encourage
f=ae and open trade of goods and services bet-Neen the United
States and foreign countries." Final brief from KDC, at 8. I
find that encouragement of free-trade policies for its nation-
wide benefits is a national intarest beyond the scope of the
national interests recognized in or defined by the objectives or
9urposes of the Act, and I accordingly will not consider it in
t~e balancing.

(iv) Enerav Security

The Commission argues that "the national interest in energy ~
sec'.lrity depends not only on development, but also on the ability III
of the United States to develop its supplies quickly and
independently. That ability requires trained personnel and
viable equipment. Again, the national interest is best served
by the use of domestic operators." Initial brief from the
Commission, at iii-iv.

The Commission's argument is unpersuasive. First, the record
demonstrates that KDC will use trained personnel and viable
equipment. Second, the availability of the QQQ Sung on the
California OCs will increase competition. This will contribute
toward the United States developing its energy supplies quickly.
Finally, the Commission has repeatedly stated that there are
viable American drillships with trained American personnel
"'stacked' and waiting for work" on the California OCS. Initial
brief from the Commission, at 18; final brief from the
Commission, at 7. I therefore decline to find that allowing

11 KDC states, and I view this as a commitment, as previously
discussed, that "[a] significant portion of the approximately
68 persons (34 per each of two crews, one on and one off duty)
assigned to the drilling rig and nearly all of the onshore
supervisory positions would be held by American workers
employed by an American company, Western." Initial brief from
KDC, at 35.

~~~~~

III
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this foreign-owned vessel with its partially foreign c=ew to
compete for work on the California OCS will put the United States
in a positi~n where there is a dearth of competent American
personnel and viable American equipment. There is no such
evidence fn the record.

D. Balancing

Above I found that neither ~~e routine conduct of KDC's proposed
discharge activity by itself nor such conduct in combination with
other activities affecting the coastal zone would have
substantial adverse effects on the natural resources of the
coastal zone. I also found that the risk of substantial adverse
effects on the natural resources of the coastal zone f~om
unplanned events in connection with the proposed activity, eit~er
by themselves or in combination with other activities affecting
the coastal zone, was insignificant. Additionally, I found t~at
KDC's proposed activity would further the national interest in
exploration for and development of domestic offshore oil and gas
resources and possibly also the national interest in an improved
economic situation in the coastal zone. KDC's proposed activity
might also worsen that economic situation, but, if so, to only a
minor degree. Therefore, I conclude that the adverse effects of
the proposed ac~ivity on the natural resources of the coastal
zone are insufficient to outweigh its contribution to the
national interest.

Element Three: The Activity Will Not Violate Any Requirement3 of
the Clean Air Act, as Amended, or the Federal
Water Pollution Control Act, as Amended

To find that Element Three of Ground I is satisfied, I must find
that "[t]he activity will not violate any requirements of the
Clean Air Act, as amended [CAA], or the Federal Water Pollution
Control Act, as amended [FWPCA]." 15 C.F.R. § 930.121(c) .The
requirements established by the CAA and FWPCA, and those
established by the Federal Government and State and local
governments pursuant to those acts, are incorporated into all
State coastal management programs approved under the Act and
become the air and water pollution control requirements
applicable to such programs. 16 U.S.C. § 1456(f) .

KDC argues that, as found in all prior consistency appeal
decisions involving ocs activities, the proposed OCS activity
will not violate any requirement established by or pursuant to
the CAA or FWPCA because DOI with respect to CAA requirements and
EPA with respect to FWPCA requirements have established
regulatory programs applicable to the activity to ensure
compliance with those requirements. Initial brief from KDC, at
39-41. While not agreeing with the reasoning for KDC's
conclusion, because of the supplemental language KDC included in
its consistency submission to the Commission (~ pp. 1-2 of this
decision) , the Commission agrees that no issue under Element III
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is raised in this appeal.
at 34.

Initial brief from the Commission,

A. ~

Section 109 of the CAA, 42 U.S.C. §§ 7401 gt §§g., directs the
Administrator of EPA to prescribe National Ambient Air Quality
Standards (NAAQSs) for air pollutants to protect the public
health and safety. Section 110 requires each State to prepare
and enforce an implementation and enforcement plan for attaining
and maintaining the NAAQSs for the air mass located over the
State.

The Secretary, in previous consistency appeal decisions, has
recognized the exclusive authority of the Secretary of the
Interior under the Outer Continental Shelf Lands Act, as held in
California v. KleDDe, 604 F.2d 1187 (9th Cir. 1979) , to set
s~andards for air emissions from oil and gas activities on the
OCS. Exxon Santa Ynez Decision, at 13: Gulf Decision, at 20.
DOI must set these standards at levels that will allow State and
local governments to attain ~~e NAAQSs established under the C.;A.
604 F.2d 1187, 1196. DOI has promulgated regulations to ensure
compliance with the NAAQSs of OCS oil and gas activities that
affect the air quality of a State. 30 C.F.R. Part 250.
Discharges under KDC's proposed NPDES permit will take place in
connection with exploratory drilling. Exploratory drilling and
the air emissions associated with such drilling may only take
place if MMS of DOI approves a POE covering the drilling site.
In order to obtain such approval, the oil company(ies) possessing
the lease(s) to the site must demonstrate to MMS that the
drilling operations will meet the DOI requirements for air
emissions from OCS oil and gas point sources. The operations
must be conducted in accordance with those regulatory require-
ments. Thus, there is no reason to believe that KDC's activity
will violate any CAA requirements, and I so find that it will
not.

B. FWPCA

Under sections JO1(a) and 402 of the FWPCA, the discharge of
pollutants into OCS waters is unlawful except in accordance with
the terms 0! an NPDES permit issued by EPA.

The Secretary, in previous consistency appeal decisions, has
determined that the requirements established by or pursuant to
the FWPCA are those contained in the NPDES permit covering the
activity. In this case, KDC previously applied for and received
a final NPDES permit from EPA. The effectiveness of this permit
was conditioned only on obtaining the Commission's concurrence
with KDC's consistency certification. Because KDC may not
conduct its proposed activity without adhering to the terms of
its NPDES permit, and thus meeting the standards of the FWPCA, I
find that the proposed activity will not violate any requirements
of the FWPCA.
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III
Element Four: There is No Reasonable Alternative Available

(e.g., Location, Design, etc.) That Would Per~it
the Activity to Be Conducted in a Manner
Consistent with the State Coastal Management
Program

III
The Commission in its consistency objection did not describe, as
required by lS C.F.R. § 930.64(b) (2) , any "alternative measures
(if they exist) which, if adopted by the applicant, would permit
the activity to be conducted in a manner consistent with the
[California] management program." KDC argues that the
C~mmission's failure to describe any alternatives in its
objection creates a conclusive presumption in this appeal
proceeding that there are no such alternatives. It asserts t~at
t~ hold otherwise would defeat the intent of lS ~.F.R.
§ 930.64(b) (2) I which, it argues, is to guarantee that an
applicant is provided due process and to ensure efficiency and
fairness in the consistency review pr~cess. Initial brief fr=rn
KDC, at 43.

The Commission disagrees. Because Element Four of Ground I
r=quires a determination of whether a reasonable alternative is
available, the Commission argues that it automatically has a
second opportunity to describe such alternatives in its
submissions in the appeal. The Commission then argues that if
such an alternative(s) is described, either in the consistenc'Jobjection or during the appeal, the burden is on KDC to .

demonstrate that the alternative is unreasonable or unavailable.
Initial brief from the Commission, at 35-36.

The regulations governing consistency appeals do not discuss
"burden of proof." They merely state thatthe Sec=etary shall
find that a proposed activity satisfies either of the two
statutory grounds "when the information submitted supports this
conclusion." lS C.F.R. § 9JO.1JO(a) .

The term "burden of proof" encompasses the burden of producing
e'lidence and the burden of persuasion. Except as otherNise
provided by statute, the moving party before an administrative
tribunal generally bears both burdens.

Here, section 307(c) (3) fA) of the Act and its implementing
regulations, especially 15 C.F.R. § 930.64(b) (2) , read together
with Element Four, 15 C.F.R. § 930.121(d) , place the burden of
describing any alternatives that exist that would permit the
proposed activity to be conducted in a manner consistent with the
State coastal management program on the objecting coastal
management agency. III
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c=mmencing review, rather tban authorizing tbe SecretarI to make
tbe determination for the State, under section 307(c) (3) (A) of
t~e Act and-1S C.F.R. § 930.63(a) of the implementing regula-
t~ons, t~e-State's concur=ence with the applicant's consistancy
ce~ification is conclusi~lely presumed. If a State properly
lodges an objection, the Act allows the Sec=etary to override t~e
objection if t~e proposed activity satisfies either of the t,vO
statutory grounds. It would be incongruous with this str~cture
for the Secretary to determine the consistency of an alternative
merely because an appeal was filed.

lS C.F.R. § 930.64(b) (2) requires a State, at the time it objec~s
t~ the c~nsistency certification for a proposed activity, t~
describe anv alternatives that would be c~nsistent with its
management prcgram. The regulation serves t-NO purposes. Firs~,
it gives t~e applicant a choice: adopt the alternative (or, i=
more than one is identified, adopt one of the alternatives) or,
i= the acclicant belie'les all alternatives not to be reasonable
or available, either abandon the proposed activity or appeal to
t~e Secrstarj and demonstrate the unreasonableness or
unavailability of t~e alternatives. Sec~nd, it establishes t~at
an alternati'le is c~nsistent with a State's program because t~e
State body charged by the Act with dete~ining c~nsistency makes
t~e identification of the alternative.

Thus, the Act and its implementing regulations charge the State
wi~h interpreting its own management program and applying it t~
a proposed activity to determine its consistency. Since
determining consistency is the State's responsibility, and since
t~at dete~ination is within the State's control, the State
should be and is allocated the burden of describing consist2nt
alternatives. If the State describes one or more consistent
alternatives in its objection, the burden shifts to the
appellant. In order to prevail on Element Four, the appellant
must then demonstrate that the alternatives(s) is unreasonable or
unavailable.

The next issue that must be addressed is whether on aDDeal the
State has the right to fulfill its burden by describing
consistent alternatives that it did not describe in its
objection. The Commission did not describe any alternatives in
its objec-:.ion to KDC's consistency certification. Instead, it
pu~orts to raise an alternative in its briefs in the aDDeal.---
KDC questions whether the Co~Ls~Q~ has ari~ht to describe
alte~natives at this late stage.

Considering the purposes of 15 C.F.R. § 930.64(b} (2}, discussed
above, I conclude that the State has no suc~ right. To hold
otherwise would make compliance by the State with the require-
ment of description of existing consistent alternatives volunta~y
rather than mandatory, thus frustrating the purposes of that
section. If the State does not describe alternatives in its
objection, an applicant will be forced to undertake the costs of
preparing and filing an appeal and suffer the delay in its
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activity associated with that process in order to compel the
State to describe alternatives.

There mayr- however, be instances where good cause exists as t~
whya State could not have described a consistent alternative at
the time it objected. For example, changes in technology may
offer a reasonable alternative previously unavailable. Providing
that a State demonstrates good cause for not describing an
alternative at the time of its objection, I will exercise my
discretion and allow the State to describe it. The appellant
then, in order to prevail on Element Four, will have the burden
of demonstrating that the alternative is unreasonable or
unavailable.

There may also be instances where the record discloses an
alternative that might be consistent with the State's manage~ent
program and that appears reasonable and available. In such an
instance, in the exercise of Secretarial discretion, I may choose
to identify such alternative to the parties. If the State t~en
indicates that such alternative is consistent,12 the appellant
will have the burden of showing that the alternative is
unreasonable or unavailable. If the State chooses not to so
indicate, I will not find the alternative to be consistent.

Because the Commission may not have been fully apprised of its
responsibility with respect to describing consistent alternatives
in its objection or the necessity of showing good cause for a
later description upon appeal, in order not to prejudice the
interests of the Commission, I have examined its briefs to
determine whether it has described any reasonable and available
alternatives.

The Commission states that "[i]t is conceivable that appropriate
commitments to the use of domestic employees and services would
enable KDC to operate successfully and [conduct its activities
in a manner consistent with the CCMP]." ~. at 36. I find t~at
this statement is not specific enough to describe an alternative
that would permit the proposed activity to be conducted in a
manner cons1s~ent wi th the CCMP .

Acc::)rdinqly$- I find that there is no reasonable alternative
available that wo~d permit the proposed activity to be
conducted in a manner consistent with the CCMP.

12 I recognize that in some instances a State will only be
able to indicate the probable consistency or lack thereof,
pending a final determination when the appellant formally
submits the alternative to it.
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Conclusion

Having foung all elements of 15 C.F.R. § 930.121 satisfied, I
conclude that the proposed activity may be Federally permitted
because it-is consistent with the objectives or purposes of the
Act. EPA may now make its NPDES permit for KDC effective.

&J~. JI~

Secretary of Commerce
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